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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9575. 


Wayne E. Waugh, et al., Appellants, 

v. 

Suburban Club Ginger Ale Co., et al., Appellees . 


BRIEF ON BEHALF OF APPELLEES 


Appeal from the District Court of the United States, 
for the District of Columbia. 


SUPPLEMENTAL STATEMENT OF CASE. 

While the appellants have furnished a statement of the 
ease, there are supplemental facts which the appellees be¬ 
lieve should be recited in order to appreciate the true 
issues involved in this appeal. 

The truck of the appellees was facing in a northerly 
direction on New Jersey Avenue at the intersection of K 
Street and stopped because of a red traffic light against it. 
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While the truck was stopped the minor plaintiff operating 
his bicycle in a northerly direction on Xew Jersey Avenue 
stopped beside the truck and placed his hand on the truck 
to balance himself on the bicycle, and when the truck 
started to move the minor plaintiff removed his hand from 
the truck and started to pedal the bicycle. (App. 2) As the 
minor plaintiff approached the intersection of K Street he 
could see that the traffic light was red and pulled beside 
the truck which was about four to six feet from the East 
curb of New Jersey Avenue. (App. 7). He did not ob¬ 
serve the traffic light while in that position but assumed 
that the light had turned green because the truck started 
and he believed the operator of the truck would not start 
except on a green light, whereupon he removed his hand 
from the truck and started to pedal the bicycle. (App. S). 
After he had made two complete strokes with the pedals 
he noticed that the truck was turning as though to make 
a turn and attempted to avoid a collision with it. (App. 9). 
There was a street car loading platform situated between 
the northbound street car tracks and the East curb and in 
the ordinary course of travel the space between the plat¬ 
form and the curb would accommodate only one motor 
vehicle. (App. 19-20) 

SUMMARY OF ARGUMENT. 

The Trial Court did not err in directing a verdict for the 
defendants, inasmuch as the plaintiffs had completely failed 
to make out a case which would warrant its submission to 
the jury. 

ARGUMENT. 

The law being well established, it is deemed unnecessary 
to cite anv of the numerous decisions which enunciate the 
law under which a case should be submitted to the jury or 
upon which the Court should direct a verdict for the defen¬ 
dant. 

In Capital Transit Company, Inc., v. Gamble, 160 F. (2) 
283, this Court held that a directed verdict should be 
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granted where evidence as to primary negligence produced 
by the plaintiff is so weak that to submit it to a jury would 
be to allow them to speculate as to the defendant’s negli¬ 
gence. 

It is submitted that the only issue involved in this appeal 
is whether the plaintiff had by his evidence made out a 
showing of primary negligence which would justify the 
submission of the case to the jury or whether to have sub¬ 
mitted the case to a jury would have allowed them to 
speculate as to the defendants’ negligence. 

The material testimony of the infant plaintiff, upon 
which his case is predicated is as follows: 

Q. Now, as you approached this intersection of New 
Jersey Avenue and K Street, suppose you tell the jury 
in your own words just what hapijened. A. The truck 
was already there when I reached the corner. I 
stopped momentarily, took my hand and put it on the 
truck so that I would not have to put my foot on the 
ground, and when the driver of the truck started, I 
put my hand back on the bicycle and started to proceed 
to go, and the truck made a sharp turn there, and I 
tried to run the bicycle up on the curb, but it was too 
late, and the truck ran over my foot. (App. 2). 

Q. In other words, as you approached the intersec¬ 
tion you could see the red light? A. Yes. 

Q. Now, about how far from the curb was the truck? 
A. Some four to six feet. (App. 7). 

Q. Did you see the light turn green for traffic to 
start up New Jersey Avenue? A. No, sir. I started 
off with the truck. I figured that the truck would 
see it. (App. 8) 

From the above testimony it can readily be seen that 
based upon the infant plaintiff’s testimony there could pos¬ 
sibly be no negligence on the part of the operator of the 
truck, and certainly by his own testimony he would be 
guilty of contributory negligence. 

The plaintiff produced as a witness in support of his 
case one "Willie James Gaskins. (App. 24). The testimony 
of this witness was almost directly opposed to the testi- 
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mony of the infant plaintiff. Whereas the infant plaintiff 
stated that the truck was stopped (App. 2), this witness 
stated that the truck at all times was in motion approach¬ 
ing the intersection of K Street and continued in motion 
until it made its turn into K Street (App. 30). If the testi¬ 
mony of the infant plaintiff is to be believed then the testi¬ 
mony of the witness Gaskins must be disregarded. Counsel 
for the appellants in his brief intimates that while the testi¬ 
mony of the infant plaintiff might be such that there would 
be some justification for the directed verdict, nevertheless, 
the testimony of the witness Gaskins is such that it created 
a question of fact upon which the Trial Court should permit 
the case to be submitted to the jury. 

In Kelly Furniture v. Washington Ry., 64 App. C. C. 
215, this Court stated: 

“When a plaintiff produces evidence that is consistent 
with an hypothesis that the defendant is not negligent, 
and also with one that he is, his proof tends to estab¬ 
lish neither.’ ’ 

It is therefore respectfully submitted that if the appel¬ 
lants’ position is based on the testimony of the witness 
Gaskins then the Trial Court was definitely correct in 
granting the Motion for the directed verdict because the 
evidence adduced fell definitely under the Rule above cited. 

Counsel for the Appellee has been unable to find a single 
decision where the facts are similar to those presented in 
this case. In every case cited in the brief of the appellants 
and in all other cases pertaining to a collision between a 
motor vehicle and a bicycle, the motor vehicle and the 
bicycle were both in motion in the same direction prior to 
the time of impact, and with some opportunity of the opera¬ 
tor of the motor vehicle to see the bicycle rider. 
So far as counsel can determine there is no reported case 
where the operator of a motor vehicle stopped at an inter¬ 
section in obedience to a traffic signal is charged with the 
responsibility of protecting a boy on a bicycle who comes 
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up behind the vehicle while the vehicle is stopped, places 
his hand on the vehicle to balance himself, and relies solely 
upon the judgment of the operator of the motor vehicle to 
safeguard him when the traffic light changes. 

In Shutz v. Edgerton, 126 Wash. 128, 217 Pac. 707, a boy 
hitched on a moving truck and while the truck was in 
motion the boy fell under the wheel of the truck. In that 
case the Court held that there was no improper action of 
the defendant shown in the evidence, and stated, 

“The driver was pursuing his business in an orderly 
way and the extent of his duty to the boy was not to 
injure him wantonly or recklessly”. 

In Marline v. Ingalls , 264 Pac. 484, a truck overtook a 
boy operating a bicycle about 150 feet from an intersec¬ 
tion and made a right turn as a result of which the bicycle 
came in contact with the rear of the truck. In that case 
a directed verdict was given against the plaintiff and the 
Court stated, 

“No facts of such character were adduced from which 
the inference of actionable negligence may be rcason- 
ablv drawn”. 

In Threatt, et al ., v. Railway Express Agency, Inc., 19 
S. E., (2d) 873, it was held that a directed verdict should 
have been granted where a bicycle collided with a truck. 

The appellants have asserted as error that the Court 
refused to allow the plaintiff to show that the corporate de¬ 
fendant permitted its truck to be operated by its driver with¬ 
out a D. C. Permit. It is submitted that if for no other rea¬ 
son the Court was correct in its ruling because the plaintiff 
had completely failed to show any negligence on the part 
of the operator of the truck or that failure to have a per¬ 
mit contributed to the accident. In addition the plaintiffs 
failed to prove or to tender any evidence which would 
show that the defendant as a corporation had knowledge 
of the fact that the operator had no permit. Failure to 
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have an operating permit is not negligence in itself, but 
becomes evidence of negligence if the operation of the ve¬ 
hicle is incapable or inefficient and as a result these two 
elements cause it to become involved in an accident. 

In the appellants' brief the third error is based upon the 
refusal of the Court to admit in evidence certain traffic 
regulations for the District of Columbia. In addition, in 
support of that contention the appellants contend that the 
operator of the truck should have given some signal or 
warning of his intention to turn at the intersection and as a 
result of this failure on his part he was negligent, and 
if a signal or warning of his intention to turn had been 
made that the infant plaintiff would have been placed on 
notice of the direction in which the truck was to be oper¬ 
ated. 

The infant plaintiff had come up beside the truck on the 
right side after the truck had stopped at the intersection. 
It was the type of truck with a cab in which the opera¬ 
tor was seated (App. 11-40). The operator of the bicycle 
gave no warning of his presence beside the truck. He relied 
solely on the judgment of the operator of the truck after the 
traffic light had turned green. As stated in McCoy v. Home 
Oil & Gas Company, 60 S. W. (2d) 715, 

“By the plaintiff's own evidence he was in a place 
where it is well known that the driver, in his position 
on the left side, could not see him and neither could 
the boy see whether the driver gave any sign that he 
was going to turn, although the boy said he gave 
none”. 

“It would seem that a due regard on the part of the 
boy for his own safety would preclude the idea that 
he would place himself in that place of danger where 
he would be unable to see any sign of the driver that 
he was about to turn and could avoid crashing liis 
bicycle into the truck if he did turn”. 

“There is no evidence whatever to justify the charge 
or even support an inference that the driver must be 
held to actual or even constructive knowledge that 
the plaintiff was coming along and near to the truck 
on his right.” 
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CONCLUSION. 

It is respectfully submitted that the Court committed 
no error in directing a verdict for the defendants 
at the close of the plaintiffs’ case. There was no 
showing whatsoever of primary negligence on the part of 
the operator of the truck. There was evidence by the 
plaintiff himself indicating that he contributed to the acci¬ 
dent which caused his injuries. 

The Trial Court was correct in its refusal to allow the 
plaintiff to show that the corporate defendant had knowl¬ 
edge that the operator did not have a District of Columbia 
operating permit. There was no application whatsoever of 
the Traffic Regulations to this case and therefore the Court 
properly refused the plaintiff the right to offer the Regu¬ 
lations in evidence. 

It is respectfully submitted that the action of the Trial 
Court should be affirmed. 

Respectfully submitted, 

Wilbert McInerney, 

Attorney for Appellees . 


